Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2000

Dennis Michael Overstreet v. Cindy Hodson
Overstreet : Brief of Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Dennis Michael Overstreet; pro se.
Steven M. Gubler.
Recommended Citation
Brief of Appellant, Overstreet v. Overstreet, No. 20000538 (Utah Court of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2809

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

STEVEN M. GUBLER #8185
Attorney for Appellant
2558 Flamingo Dr.
S.L.C., Utah 84117

IN THE COURT OF APPEALS IN AND FOR THE
STATE OF UTAH
DENNIS MICHAEL OVERSTREET,
BRIEF OF APPELLANT
Petitioner/Appellee,
v.
CINDY HODSON OVERSTREET,

Priority No. 1 5
Trial Court No.954901172
No. 20000538

Respondent, Appellant.
APPEAL FROM ORDER FROM THE THRU) JUDICIAL
DISTRICT COURT, HONORABLE STEPHEN L.
HENROID PRESIDING, DATED MAY 18,2000.

Dennis Michael Overstreet

17 1 B5^>t Bant 5 freer

Steven M. Gubler
2558 Flamingo Dr.
S.L.C., Utah 84117

p n -"••Hf!
Utah Court Ot Apt

K''

! !"

ft
, :
Clerk of the f U

STEVEN M. GUBLER #8185
Attorney Respondent - Appellant
2558 Flamingo Dr.
S.L.C., Utah 84117

IN THE COURT OF APPEALS IN AND FOR THE
STATE OF UTAH
DENNIS MICHAEL OVERSTREET,
BRIEF OF APPELLANT
Petitioner/Appellee,
v.
CINDY HODSON OVERSTREET,

Trial Court No.954901172
No. 20000538

Respondent, Appellant.
APPEAL FROM ORDER FROM THE THRID JUDICIAL
DISTRICT COURT, HONORABLE STEPHEN L.
HENROID PRESIDING, DATED MAY 18,2000.

Dennis Michael Overstreet

2

Steven M. Gubler
2558 Flamingo Dr.
S.L.C.,Utah84117

TABLE OF CONTENTS
Table of Authorities

4

Statement of Jurisdiction

5

Statement of Issues

5

Determinative Constitutional Provisions, Statutes, Rules and Regulations
5
Statement of Case

5

Summary of Argument

6

Argument

7

Conclusion of the Argument

8

Appendices

9

3

TABLE OF AUTHORITIES
Utah Code Ann. Section 78-2a-3

5

Utah Rules of Appellate Procedure 3(a)

5

4

STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction over this case pursuant to Utah Code
Annotated Section 78-2a-3 and Utah Rules of Appellate Procedure 3(a).
STATEMENT OF ISSUES
1.

Respondent was judicially estopped by his prior sworn testimony from

claiming any interest in the parties' marital home.
2.

The trial court abused its discretion by awarding Petitioner/Appellee an

equitable interest in the Parties' marital home, when Petitioner/Appellee's dishonest
conduct and unclean hands disfavored such equitable relief.
DETERMINATIVE CONSTITUTIONAL PROVISIONS. STATUTES . ORDINANCES,
RULES AND REGULATIONS.
There are no determinative Constitutional provisions, Statutes, Ordinances, Rules or
Regulations, in this Appeal.
STATEMENT OF THE CASE
Appellee Dennis Michael Overstreet and Appellant Cindy Hodson Overstreet
were divorced in 1996. The case was then bifurcated for trial regarding disposition of the
parties' marital and personal property.
Petitioner testified under oath in the Third and Fourth District Courts that he had
no interest in any real property owned by Appellant. Appellee sought to repudiate his
testimony at trial by stating that he lied in other courts to protect Appellant from claims of
unpaid alimony by Appellee's ex-wife. The trial court also found that the Appellee had
knowingly committed perjury on other occasions.

5

Despite Appellee's perjured testimony and unclean hands, the trial court awarded
Appellee an equitable interest in the parties' marital home. The home itself was awarded
to Appellant. Appellee was awarded a lien of $26,250.00 on the home. The trial court
credited money Appellee owed Appellant against the lien, making Appellee's equitable
interest in the home $22,140.16. The trial court in addition gave to Appellant one-half
interest in a Marlin speed boat that is currently in the Appellee's possession.
SUMMARY OF THE ARGUMENT
The trial judge was incorrect in finding that the Appellee was entitled to a portion of
the marital estate despite judicial estoppel and unclean hands. Appellee should not be
allowed to benefit from his previous denials of his interest in property. Although the
denials were made in another proceeding; any interest that Appellee may have claimed to
have had, was settled by his own acts and/or representations, express or implied, in the
previous judicial proceedings.

This conduct was done with the express purpose of

deceiving his ex-wife, Carolyn Lowe f.k.a. Carolyn Overstreet or the Honorable Judge
Henroid.
ARGUMENT
Appellee Dennis Michael Overstreet and Appellant Cindy Hodsen Overstreet
were divorced in 1996. The case was then bifurcated for trial regarding disposition of the
parties' marital and personal property. (See Addendum A, Order pg. 1 May 18, 2000)
Appellee/Petitioner testified that "he had no interest in any of the real properties
owned by Respondent during the marriage and that, in fact, Respondent was supporting
him during the marriage because his business was doing very poorly." (See Addendum A,
Order pg. 3 #15, May 18, 2000)
6

Appellee testified under oath in the Forth District court on May 26 1993 that he
had no interest in any real property owned by Appellant. (See Addendum B pg. 15
Caroline Hafen, f.k.a. Caroline Overstreet v. Dennis Overstreet, case no. 69560.
Appellee further stated in his answer dated April 11, 1994 in regards to Carolyn Lowe
f.k.a. Carolyn Overstreet's Verified Complaint when Appellee was asked whether to
admit that he "owns the real property in which he resides with his spouse", and "h. That
he does not own or have possession of any property that is not exempt from execution;"
(See Addendum C #7 a, h.) In his answer Appellee stated that Appellee's previous
"testimony speaks for itself so defendants deny the remaining allegations of paragraph 7
of the complaint." ( See Addendum C Answer pg. 2 #7)
On January 14, 2000 in trial before the Honorable Judge Stephen L. Henroid,
Appellee stated that he had testified under oath falsely regarding his interest in
Appellant's and Appellee's real property. (See Addendum D Trial Transcript pg. 150151) Appellee sought to repudiate his testimony at trial by stating that he lied in other
courts to protect Appellant from claims of unpaid alimony by Appellee's ex-wife.
The trial court found that Appellee had knowingly "committed perjury in other
actions or he committed perjury in this case." Further, "that the Petitioner is estopped by
his testimony in prior cases from claiming any interest in any property owned by the
Respondent during the marriage, other than the marital residence." (See Addendum A,
Order pg. 4 #18, May 18, 2000)
Despite Appellee's perjured testimony and unclean hands, the trial court awarded
Appellee an equitable interest in the parties' marital home. The home itself was awarded to
Appellant. Appellee was awarded a lien of $26,250.00 on the marital home. The trial court
7

credited money to Appellee owed Appellant against the lien, making Appellee's equitable
interest in the home $22,140.16. (See Addendum A, Order pg. 5 #25, May 18,2000)
CONCLUSION OF THE ARGUMENT
Because of Appellee's unclean hands, and estoppel, Appellee should be denied from
gaining from his false representations and intent to deceive. Appellee should be denied any
interest that Appellee may have claimed to have or have had. The distribution of property
was settled by his own acts and representations, in the previous judicial proceedings.
DATED this 3 0

day of / T l w i L

, 2001.

Steven M. Gubler
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ADDENDUM A

STEVEN M. GUBLER#8185
Attorney Respondent
5278 South Pineroont Dr.
Suite A-200
Murray, Utah 84123
Telephone (810) 262-5341

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

DENNIS MICHAEL OVERSTREET,
1
Petitioner,

CINDYHODSONOVERSTREET,
Respondent

ORDER

]

]i

CaseNo.954901172

]1

JudgeHenroid

This cause having come before the Court on regularly for trial on January 14 and
February 23,2000, and the Court having reviewed the records andfilesherein, the Court now
enters its ORDERS: .
1.

Both Petitioner and Respondent are residents of Salt Lake County, State of

Utah, and have been for three months immediately prior to thefilingof this actioa
2.

Petitioner and Respondent were divorced in 1996 and the matter was

bifurcated at that time.
3.

It is found that the Respondent has not cooperated in the &s$)very process

thus contributing to the parties* problems and disputes.
4.

Children

It is found that there are no minor children that are issue of this marriage and none is expected

5.

Alimony

It is ordered that the parties are each self-sufficient adults, capable of supporting themselves.
Accordingly, neither party will pay or receive alimony.
6.

Personal Property

It is ordered that the parties, with the exception of the Marfin speedboat, personal property has
been equitably divided. Respondent has the option ofbeing awarded the boat, provided she pay
Petitioner one-half the blue book value of the boat If Respondent elects not to have the boat,
the boat will be sold and the proceeds divided equally between the parties. Phis, referring to
Petitioner's retirement account, the Petitioner wQl pay $1,000 to the Respondent.
7.

Real Property

It is ordered that the Respondent be awarded the marital home located on Gerona Circle in
Sandy and the undeveloped lot on Mesa Boulevard.
8.

Buaoss

It is ordered that Petitioner be awarded his business, Advent Textiles, Inc., dba Fantasy Rugs.
9.

Marital Debts and Obligations

It is ordered that all marital debts and obligations have been equitably divided. It is found that
during the course of the marriage, Respondent loaned Petitioner various sums of money from
her separate property accounts.
10. It is found that Petitioner performed labor and supplied materials which either
restored value or enhanced value in said properties.

11. It is found that the Respondent loaned Petitioner and his business, Advent Textiles,
significant sums of money throughout the marriage which werefromher separate properties or
separate bank accounts. The Petitioner claims that either through cash payments or labor, he
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has repaid those loans in fall. The Respondent claims that the Petitioner owes $5,000 and
presented documentary evidence in the form of an Acknowledgment signed by the Petidoner
that he owed said sums.
12. Petitioner testified that he executed that document under duress and in order to get
the Respondent to release a tool which he needed in the course of his current business
activities.
13. Petitioner has knowingly testified falsely on other occasions. His testimony re:
duress is not corroborated by any other evidence. The Petm'oner bordered to pay Respondent
$5,000.
14. On the issues regarding Respondent's loans to Petitioner and Petitioner's
repayment to Respondent in cash, or labor, or materials, wither party maintained gcnxl record
or has any credible corroborating evidence to their self-serving testimony. Petitioner explained
that he didn't keep records because he felt that the labor and materials that he supplied were
simply part ofthe normal marital duties of a spouse.
15. The Petitioner also testified both in the Third arri Fourth restricts, under oath, that
he had no interest in any of the real properties owned by Respondent during the marriage and
that, in fact, Respondent was supporting him during the marriage because his business was
doing very poorly.
16. Petitioner attempted to repudiate his sworn testimony on those prior occasions by
explaining that he lied to those courts in order to protect the Respondentfromthe claims of his
former spouse for the alimony that he had failed to pay.
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17. Respondent may have known that Petitkmerwastestifyn«fil8efy,butshedidnot
participate by way of her testimony or any other afiBnnatrve action on h a part in his testinwny
in those court actions.
18. Petitioner has either cwnmitted perjury in pricf actwns mvolving a prior marriage,
or he committed perjury in this case. This court finds that the Petitioner is estopped by his
testimony in prior casesfromclaiming any interest in any property owned by the Respondent
during the marriage; other than the marital residence.
19. Petitioner contributed construction skills and materials and provided labor from
persons other than himself on the marital residence during the marriage, including refreshing
the basement in the Gerona Circle home. As a result of his contributions to the marital home,
Petitioner earned an equitable interest in that home.
20. The home on Gerona Circle was purchased for $72,500 and was appraised as of
the date of the Decree of Divorce for $125,000.
21. Petitioner is awarded a lien on the home at Gerona Circle in the sum of $26,2S0,
payable within 120 days of the date of the Judgement
22. The West Jordan, La Mesa, 3585 South, and Harvd Condcmunium properties were
and have remained separate property of the Respondent throughout the marriage, and should
be awarded to her in their entirety.
23. It is found that there is no advantage for Petitioner tofilejoint tax returns for 1994.
Therefore, Petitioner willfileand be responsibleforhis 1994 taxes.
24. As an additional sanction against the Respondent for her refusal to cooperate in this
matter to enable the Petitioner to prepare for trial, the Respondent is ordered to pay to the
Petitioner attorney's fees and costs in the sum of $1,890.16.
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25. With crofittreceivedfcrmoney Petitioner owef Respondent, Petitioner's Ben on
the home at Gerona CWe should be mluced to $22,140.16, p ^ ^ w t i ^ 120 d^i of Ae
date of the Judgement in this matter.

DATCDthis / ^ d a y o f
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,2000.

BytheCourt
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

CAROLINE HAFEN OVERSTREET, )
Plaintiff,

) Case No.

-vs-

) 69560

DENNIS OVERSTREET,

)

Defendant.

)

May 26,

1993

Fourth District Court
Provo, Utah

BEFORE: THE HONORABLE LYNN W. DAVIS, JUDGE

Reported by: Lesley Nelson, CSR
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A

Well, it's a pretty small business, so

if I can get any money out, you know, I take
some money out when I need-- if there is money
to be had.
Q

Okay. And on average over the last

three months, how much have you taken out on a
monthly basis?
A

I have no idea. I have no idea.

Q

Have you taken any out in the last four

weeks?
A

I take out pretty much to pay my child

support and, you know, gas or whatever I need.
Q

Do you contribute to the household

expenses between you and Mrs. Overstreet?
A

I don't pay any bills there.

Q

You don't contribute to food?

A

Huh-uh.

Q

You don't contribute to rent?

A

No.

Q

You don't contribute to the utilities?

A

No.

Q

You pay absolutely nothing?

A

Uh-huh.

Q

And you live there?

A

Yeah.

ADDENDUM C

JOHN K. RICE, USB $4397
Attorney for Plaintiff
P.O. Box 896
7434 South State Street, Suite #102
Midvale, Utah 84047
TELEPHONE: (SOI) 568-1500
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
CAROLYN LOWE,
Plaintiff,
vs.
i

VERIFIED COMPLAINT

DENNIS MICHEAL OVERSTREET, an
individual; CINDY HODSON OVERSTREET )

Case NO. 940901888CV

an individual and as Trustee of
the CINDY HODSON OVERSTREET TRUST;
PATRICK OVERSTREET,an individual,
ADVENT TEXTILES, INC., a Utah
Corporation.
Defendants.

Judge Dennis Frederick

]
]
]
]
]i

Plaintiff, for cause of action against the above-named
Defendants, alleges as follows:
1.

Plaintiff is a resident of the County of Salt Lake,

State of Utah.
2.

Defendant Dennis Michael Overstreet is a resident of the

County of Salt Lake, State of Utah.
3.

Defendant Cindy Hodson Overstreet is a resident of the

County of Salt Lake, State of Utah and is named in this matter in
her individual capacity and in her capacity as the Trustee of the

Cindy Hodson Overstreet Trust.
4.

Defendant Advent Textiles, Inc. is a Utah Corporation,

having been incorporated on or about the 9th day of June, 1993.
5.

Defendant Dennis Michael Overstreet and Defendant Cindy

Hodson Overstreet are husband and wife, having been married on
the 15th day of March, 1991.
6.

Defendant Dennis Michael Overstreet is justly and truly

indebted to Plaintiff pursuant to the following judgments:
a.

On the 3rd day of September, 1991, judgment was

entered in favor of the Plaintiff and against Defendant Dennis
Michael Overstreet in the amount of $201.00 in the action CAROLYN
OVERSTREET vs. DENNIS OVERSTREET, Civil No. 69560 in the Fourth
Judicial District Court for Utah County, State of Utah.

Said

judgment consists of an award for attorney's fees in the amount
of $150.00 and costs in the amount of $51.00 pursuant to
Plaintiff's action against said Defendant for failing to pay
child support.

Defendant has failed and refused to make any

payment against said judgment.

A true and genuine copy of said

judgment is attached hereto as Exhibit "A".
b.

On the 4th day of September, 1991, judgment was

entered in favor of the Plaintiff and against Defendant Dennis
Michael Overstreet in the amount of $3,500.00 in the aforereferenced action.

Said judgment consists of delinquent child

support for the months of August through November, 1991 in the
amount of $1,600.00, delinquent alimony commencing December 1st,

1985 through May 15th, 1987 in the amount of $1,750.00, and
attorney fees and costs in the amount of $150.00. Said Defendant
paid $1,000.00 against said judgment on or about the 25th day of
November, 1991.

Other than said payment, Defendant has failed

and refused to make any further payments against the balance of
said judgment.

A true and genuine copy of said judgment is

attached hereto as Exhibit "B".
c.

On the 21st day of June, 1993, judgment was entered

in favor of the Plaintiff and against Defendant Dennis Michael
Overstreet in the amount of $31,931.25 in the afore-referenced
action.

Said judgment consists of delinquent child support from

November, 1985 through July, 1991 in the amount of $26,750,
accrued interest at the rate of 10% per annum from September 3rd,
1991 up to the date of entry of the judgment, and attorney fees
and costs in the amount of $500.00.

Defendant has failed and

refused to make any payment against said judgment.

A true and

genuine copy of said judgment is attached hereto as Exhibit "C".
Said judgment was docketed in the Third Judicial District Court
for Salt Lake County on or about the 28th day of October, 1993.
7.

On or about the 26th day of May, 1993, supplemental

proceedings in aid of execution were instituted in the Fourth
Judicial District Court against Defendant Dennis Michael
Overstreet.

Defendant Dennis Michael Overstreet appeared in the

proceedings, was examined under oath concerning any property
belonaina to him in his possession or under his control and said

Defendant testified, among other things:
a.

That he does not own the real property in which he

resides with his spouse;
b.

That he is self employed installing floor coverings

under the assumed name of Advent Textiles;
c.

That his draws out of said business are only

sufficient to pay ongoing child support to the Plaintiff, gas and
"whatever he needs";
d.

That his business dees not have any assets that are

not exempt from execution;
e.

That said business maintains a checking account

through Key Bank;
f.

That he does not contribute to the monthly living

expenses incurred between himself and his spcuseY Defendant Cindy
Hodson Overstreet;
g.

That a 1971 Gulfstream boat, purchased from Dennis

Michael Overstreetfs brother, Defendant Patrick Overstreet, and
titled in Defendant Dennis Michael Overstreet1s name, belongs to
Defendant Cindy Hodson Overstreet, not Defendant Dennis Michael
Overstreet;
h.

That he does not own or have possession of any

property that is not exempt from execution.
8.

On or about the 9th day of June, 1993, Defendants Dennis

Michael Overstreet, Patrick Overstreet and Cindy Hodson
overstreet. filed Articles of Incorporation with the State of

Utah, causing Defendant Dennis Michael Overstreetfs business to
be incorporated under the name "Advent Textiles, Inc.".
9.

On or about the 10th day of September, 1993, Defendants

Dennis Michael Overstreet and Patrick Overstreet caused the State
of Utah registration pertaining to the 1971 Gulfstream boat to be
transferred from the name of Dennis Michael Overstreet to Patrick
Overstreet.
10.

On or about the 5th day of October, 1993, a second

supplemental proceeding in aid of execution was instituted in the
Fourth Judicial District Court against Defendant Dennis Michael
Overstreet.

Defendant Dennis Michael Overstreet appeared in the

proceedings, was examined under oath concerning any property
belonging to him in his possession or under his control and said
Defendant testified, among other things, that he did not own the
residence in which he resided with his spouse, that he does not
contribute to the monthly living expenses between himself and his
spouse, and that Defendants Dennis Michael Overstreet, Cindy
Hodson Overstreet, and Patrick Overstreet each own a one third
interest in the corporation "Advent Textiles, Inc.". However,
Plaintiff is informed and believes that Defendants Cindy Hodson
Overstreet's and Patrick Overstreet!s purported interests in said
corporation were acquired for no consideration or inadequate
consideration and with the intent to fraudulently defeat the
Plaintiff's ability to enforce her judgments.

Plaintiff is

further informed and believes that said corporation was organized

y said Defendants as Defendant Dennis Michael Overstreet's alter
go, that said corporation has never had and does not have now
ny genuine or separate corporate existence but has been used and
exists for the sole purpose defeating the Plaintiff's enforcement
)f her judgments and to permit Defendant Dennis Michael
Overstreet to transact his business under a corporate guise.
11.

In 1992, Defendant Dennis Michael Overstreet's deposits

Into his account at Key Bank totaled $39,761.38.

From January

1st, 1993 through September 30th, 1993, the deposits into said
account totalled $68,574.97
12.

Plaintiff is informed and believes that Defendant

Cennis Michael Overstreet has acquired an interest in various
real properties including, but net limited to, the following:
-eve c-

a. 7855 Harvel Drive in the County of Salt Lake, State
JUc-T
£<{

cr Utah.

Said property constituted Defendant Dennis Michael

Overstreet and Cindy Hodson Overstreetfs marital residence until
approximately, March 5th, 1992.

Plaintiff is further informed

and believes that, since March 5th, 1992, said Defendants have
and continue to jointly improve and manage said property and
jointly derive rental income, equity, benefit and profit
therefrom.

However, said property is titled in the sole name of

Defendant Cindy Hodson Overstreet.
b.

8250 South Gerona Circle in the County of Salt

Lake, State of Utah.

Defendants Dennis Michael Overstreet and

Cindy Hodson Overstreet acquired said residence on or about March

5th, 1992 and have continuously resided thereat through the
present time.

Furthermore, Plaintiff is informed and believes

that Defendant Dennis Michael Overstreet conducts his floor
covering business from said location.

However, at the time said

Defendants acquired said residence, they caused the title to be
placed in the sole name of Defendant Cindy Hodson Overstreet.
c.

Lot 28, Flat Iron Mesa Subdivision.

Defendants

Dennis Michael Overstreet and Cindy Hodson Overstreet acquired
said lot in about September, 1993. Plaintiff is informed that
Defendant purchased said lot for the purpose of constructing a
new family residence for themselves.

However, at the time said

lot was acquired, Defendants caused the title to be placed in the
name of the Cindy Hodson Overstreet Trust.
13.

Plaintiff has been unable to discover any other goods

or estate of the Defendant Dennis Michael Overstreet subject to
attachment to secure Plaintiff's judgments.

All of the goods,

chattels and estate of said Defendant have been attached to
secure claims of other creditors of the Defendant, have been
titled in the name of the other Defendants or third parties, or
said other Defendants or third parties allege an interest in said
goods, chattels and estate adverse to Defendant Dennis Michael
Overstreet.
14.

Plaintiff is informed and believes that Defendant

Dennis Michael Overstreet may have other goods, chattels, or
equitable interests in property which he is actively concealing

from the Plaintiff and, therefor, Plaintiff is entitled and
requests leave to conduct discovery with respect thereto.
15.

Defendants Dennis Michael Overstreet, Cindy Hodson

Overstreet, and Patrick Overstreet have actively participated and
are continuing to actively participate in a scheme to conceal
Defendant Dennis Michael Overstreet1s goods, chattels and estate
from the Plaintiff with the intent to defeat the Plaintiff's
collection of the aforesaid judgments and place said Defendant's
estate beyond the reach of any creditors.
16.

Said scneme is fraudulent and Defendants are

participating in said scheme with the intent to hinder, delay and
defraud the Plaintiff.
17.

Plaintiff has no plain, speedy, and adequate remedy in

zne ordinary course of law for the collection of her judgments,
and cannot have adequate relief save in equity.
WHEREFOR, Plaintiff prays for relief and judgment as
follows:
1.

For a writ of injunction directed against Defendants to

restrain and enjoin each of them, until payment of Plaintiff's
judgments, from paying out, transferring, conveying, or disposing
of any of the property or equitable interests of the Defendant in
tneir hands, except in liquidation of the Plaintiff's judgments;
2.

For a writ of injunction directed against Defendants to

restrain and enjoin each of them from making any assignment, or
confessing any judgment to enable other creditors or persons to

3tain a preference over Plaintiff, or to take any portion of the
Bfendant's property or equitable interests;
3.

That the conveyance of the 1971 boat to Patrick

yerstreet, the transfer of ownership interests in Defendant
ennis Michael Overstreet!s business to Defendants Patrick
verstreet and Cindy Hodson Overstreet,

and the conveyance of

ny other property or equitable interests of the Defendant Dennis
ichael Overstreet to any other person be adjudged and declared
raudulent and void and a nullity as to this Plaintiff;
4.

Thar the incorporation of Advent Textiles, Inc. be

idjudged and declared fraudulent and void and a nullity as to
:his Plaintiff or judgment against Advent Textiles, Inc;
5.

Thar Defendants Advent Textiles, Inc., Cindy Hodson

)verstreet,individually and as Trustee and as Trustee of the
:indy Hodson Overstreet Trust, and Patrick Overstreet be held
Liable and that judgment be entered against each of them in the
amount cf the current outstanding amount owed on each of the
Plaintiff's judgments;
6.

That, in the alternative to paragraph 5 above, that the

estate, property or equitable interests of the Defendant Dennis
Michael Overstreet in the hands of each of the other named
Defendants be determined, that a receiver be appointed at the
cost of said Defendants to collect and liquidate so much of said
estate, property

or equitable interests as may be necessary to

satisfy the Plaintiff's judgments together with interest,

attorney's fees and the costs of t h i s a c t i o n .
7.

That Plaintiff be awarded her attorney f e e s

incurred in

t h i s action, the costs of this action and for such o t h e r and
further

relief

as may be f i t t i n g and proper in the p r e m i s e s .

DATED t h i s

day of March, 1994.

J

JUU

jcWfTRiciS'
At^-/rney for P l a i n t i f f
STATE OF UTAH
COUNTY OF SALT LAKE
CAROLYN LOWE, upon b e i n g f i r s t d u l y s w o r n ,
t h a t she i s t h e P l a i n t i f f in t h e a b o v e - e n t i t l e d
h a s r e a d t h e f o r e g o i n g document and u n d e r s t a n d s
t h e r e o f ; a n d t h a t t h e same a r e t r u e t o t h e b e s t
and b e l i e f .
DATED t h i s

V

d e p o s e s and says
m a t t e r ; t h a t she
tne contents
o f h e r knowledge

day of March, 1994

TiA30LYNJ LOWE
Plaintiff
SUBSCRI3ED AND SWORN TO b e f o r e me t h i s

.ffHu-^ry, 1 C G .

J ~

d a v

of

NOTARY FUBU£

DIANE t . JONES
7454lutfllMlOT01
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My Commission Expires:
PLAINTIFF'S ADDRESS
84 68 South Harvard Park Dr.
Sandy, Utah 84094

Notary P u b l i c
Residing a t ^ S a l t Lake County
S t a t e of Utah
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% PR I ! PM 5: G2
RICHARD G. HACKWELL (5075)
Kearns Building Suite 721
136 South Main Street
Salt Lake City, Utah 84101-1676
Telephone: (801) 532-7858
Facsimile: (801) 363-1715

THIRD •L'C^^LDiSTSiCT

BY.
DEPUTY CLERK

Attorney for Defendants
IN THE THIRD DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH

CAROLYN LOWE,
ANSWER
Plaintiff,
vs,
DENNIS MICHAEL OVERSTREET;
CINDY HODSON OVERSTREET,
individually and as Trustee
Of the CINDY HODSON
OVERSTREET TRUST; Patrick
Overstreet; and ADVENT
TEXTILES, Inc., A Utah
corporation,

940901888CV
The Hon. J. Dennis Frederick

Defendants.

Defendants Dennis Michael ("Michael") Overstreet, Cindy Hodson
Overstreet ("Cindy"), individually and as trustee of the Cindy
Hodson Overstreet Trust, Patrick Overstreet ("Patrick") and Advent
Textiles, Inc., answer plaintiff's complaint as follows:
1.

Defendants admit the allegations of paragraph 1 of the

complaint.
2.

Defendants admit the allegations of paragraph 2 of the

complaint.

3.

Defendants admit the allegations of paragraph 3 of the

complaint.
4.

Defendants admit the allegations of paragraph 4 of the

complaint.
5.

Defendants admit the allegations of paragraph 5 of the

complaint.
6.

Defendants admit that the referenced

judgments were

issued and entered as stated but otherwise deny the allegations of
paragraph 6 of the complaint.
7.

Defendants admit that plaintiff instituted supplemental

proceedings were in the Fourth Judicial District Court and that
Michael appeared and was examined under oath in those proceedings.
Michael's testimony speaks for itself so defendants deny the
remaining allegations of paragraph 7 of the complaint.
8.

Defendants admit the allegations of paragraph 8 of the

complaint.
9.

Defendants admit that on or about September 10, 1993,

Patrick purchased from Cindy or Cindy and Michael a 1971 Gulfstream
boat and subsequently changed title and registration to the boat to
reflect his ownership.

Defendants deny the remaining allegations

of paragraph 9 of the complaint.
10.

Defendants admit that plaintiff instituted supplemental

proceedings were in the Fourth Judicial District Court and that
Michael appeared and was examined under oath in those proceedings.
Michael's testimony speaks for itself so defendants deny the
2

remaining allegations of paragraph 10 of the complaint having to do
with

Michael's

testimony

in

the

supplemental

proceedings.

Defendants deny the remaining allegations of paragraph 10 of the
complaint.
11.

Defendants admit the allegations of paragraph 11 of the

complaint and, further, affirmatively allege that the bulk of the
deposits into Advent Textiles' account at Key Bank represent
customer deposits which Advent Textiles holds in trust for those
customers and with which Advent Textiles buys carpet on the
customersf behalf.
12.

Defendants deny the allegations of paragraph 12 of the

complaint.
13.

Defendants admit that certain of items of Michael's

"goods, chattels and estate" have been attached to secure claims of
Michael's other creditors and otherwise deny the allegations of
paragraph 13 of the complaint.
14.

Defendants deny the allegations of paragraph 14 of the

complaint.
15.

Defendants deny the allegations of paragraph 15 of the

complaint.
16.

Defendants deny the allegations of paragraph 16 of the

complaint.
17.

Defendants deny the allegations of paragraph 17 of the

complaint.
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18.

Defendants otherwise deny each and every allegation of

the complaint which they have not specifically and expressly
admitted above.
FIRST DEFENSE
The complaint fails to state a claim on which relief can be
granted.
SECOND DEFENSE
Plaintiff's complaint is without merit and was not brought in
good faith;

pursuant to Utah Code Ann. §78-27-56, defendants

should be awarded the reasonable attorney's fees they incur to
defend against it.
THIRD DEFENSE
The judgments referenced in subparagraphs 6.b and 6.c of
plaintiff's complaint and which are the basis of plaintiff's
present claims were obtained by fraud or duress, including, without
limitation, as follows:
1.

In or about August, 1991, plaintiff's counsel, John K.

Rice, met with Michael for the purpose of resolving plaintiff's and
Michael's

disputes.

Rice

represented

to

Michael

that

he

represented both their interests and that if Michael entered a
settlement agreement with plaintiff, Rice would represent him in
reducing his child support obligations so Michael could satisfy the
stipulated $3500.00 judgment amount.
2.

Michael entered the stipulation on that basis and on the

basis of Rice's representations that plaintiff would cease in her
4

claim that Michael owed past due child support for any time prior
to August, 1991,
3.

Rice did not advise Michael to obtain his own counsel or

that he represented only plaintiff's interests.
4.

Michael

performed

the

stipulation

in

all

material

respects.
5.

Rice could not and did not represent Michael at any later

time to reduce his child support obligation. Plaintiff did not and
never intended to cease in her claim for past due child support for
months prior to August, 1991.
6.

The judgments were obtained on the basis of fraud and

duress, are unenforceable and should be set aside.

WHEREFORE, Defendants pray that the complaint be dismissed,
that plaintiff take nothing thereon, and that defendants be awarded
the attorneys they incur to defend against the action and such
other and further relief as the Court may deem to be appropriate.
Dated April 11, 1994.

Hackwell
fdr Defendants
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CERTIFICATE OF SERVICE
I certify that on April 11, 1994, a true and correct copy of
the attached answer was mailed, postage prepaid, to:
John K. Rice, Esq.
7434 South State Street, Suite #102
Midvale, Utah 84047
DATED April 11, 1994.
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ADDENDUM D

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

COPY

DENNIS MICHAEL OVERSTREET,
Petitioner,

Case No. 954901172

vs.

(Volume I)

CINDY HOBSON OVERSTREET,
Respondent,

Bench Trial
Electronically recorded on
January 14, 2000

BEFORE: THE HONORABLE STEPHEN L. HENRIOD
Third District Court Judge

APPEARANCES:
For the Petitioner:

For the Respondent:

GAYANNE K. SCHMID
Eighth Floor Mclntyre Bldg.
68 South Main Street
SLC, Utah 84101-1534
Telephone: (801)531-8300
STEVEN M. GUBLER
5278 South Pinemont Drive
Suite A-200
Murray, Utah 84123
Telephone: (801)262-5341

Transcribed by: Beverly Lowe, RPR/CSR/CCT

1771 South California Avenue
Provo, Utah 84606
Telephone: (801)377-0027

-1491

these checks which were just marked were not produced prior to

2

your first set of Request for Admissions?

3

MS. SCHMID: That is correct, your Honor.

4

THE COURT: Okay.

5

MR. GUBLER: Your Honor, I would respectfully request

6

that possibly we could reserve that until I can get some more

7

information on that, because I am unfamiliar with the case up

8

until I --

9
10

THE COURT: If you can provide information that those
documents were produced in a timely manner

11

MR. GUBLER: Okay.

12

THE COURT: —

13

—

I'd be happy to reopen that, but as of

now, I'm accepting Ms. Schmid's statement as to what happened.

14
15

I'm going to sustain the objection.

MR. GUBLER: Thank you, your Honor.
Q.

BY MR. GUBLER: Okay, let's move on.

Now, on or about

16

January 12th you stated that —

17

made a mistake about testifying; is that correct?

you made a statement that you

18

A.

January 12th when?

19

Q.

Of the year 2000.

20

A.

Say the question again.

21

Q.

You testified you made a mistake about testifying; is

22

that correct9

23

A.

Testifying when?

24

Q.

On the May 2 6th —

25

A.

Yes, I did.

Which date?

-1501

MS. SCHMID: Your Honor, we've been over this already.

2

Are we going to move this case along?

3

asked and answered.

4
5

MR. GUBLER: I believe this has not been asked and
answered.

6
7
8
9

I object, it's been

THE COURT: Well, we'll see where you're going.
Q.

BY MR. GUBLER: Okay.

Can you describe to the Court

the mistake you made?
A.

The mistake I made when I went to the hearing without

10

a lawyer is I understated what I had done to contribute to the

11

properties.

12

trying to protect her.

13

the way —

14

made.

15

Q.

16
17

I did that because Cindy was very upset and I was

the full —

I made a mistake because I didn't tell
the way it was.

Was that a conscious decision to make that

already asked these questions.

19

THE WITNESS: Say again.

22
23
24
25

Q.

He's

Asked and answered.

THE COURT: Oh, no.

21

—

MS. SCHMID: Your Honor, I'm going to object.

18

20

That's the mistake I

This is cross.

You can go ahead.

BY MR. GUBLER: I was wondering if you made a conscious

decision to answer, as you state, mistakenly.
A.

We both did.

She pretty —

she was very upset.

THE COURT: What he's asking is, you knew it wasn't the
truth when you answered it in Court, right?
THE WITNESS: I did.

CERTIFICATE OF MAILING
I hereby certify that on this j / day of March, 2001,1 caused to be mailed two
true and correct copies of Appellant's Brief postage prepaid, via first class mail, to the
following:
D. Michael Overstreet
174 East Bank Street
Salt Lake City, Utah 84115

Daled this J T day of April, 2001
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